
CLERK’S OFFICE

ILLINOIS POLLUTION CONTROLBOARD FEB 25 2O1~4STATE OF ILLINOIS

PEOPLEOF THE STATE OFILLINOIS, ) POllUtion ControlBo~rcI
)

Complainant, )
)

v. ) PCBO4-106
) (Enforcement— CostRecovery)

THOMAS GRAY, STEVE WHYTE )
GLADYS WHITE, LEONA CHILDRESS, )
And WILLIAM MCCOY, )

)
Respondents.

NOTICE OFFILING

To: AttachedServiceList

PLEASETAKE NOTICE thaton February25, 2004,I filed with theClerk oftheIllinois
Pollution ControlBoard,RespondentLEONA CHILDRESS’ Appearance,Answerand
Affirmative Defense,copiesof whichareattachedandserveduponyou.

Respectfullysubmitted,

RESPONDENTLEONA CHILDRESS

BY: (~ ~
KeithHarley, Attorneyfor LEON4J~HILDRESS

KeithHarley
ChicagoLegal Clinic, Inc.
205 W. Monroe,

4
th Floor

Chicago,IL 60606
(312)726-2938
(312)726-5206(fax)
kharley(~kentlaw.edu



SERVICELIST

GeraldT. Karr,AssistantAttorneyGeneral
Office oftheAttorneyGeneral
EnvironmentalBureau
188W. RandolphStreet,

20
th Floor

Chicago,IL 60601

SteveWhyte
242 W.

150
th Street

Harvey,IL 60426-2058

GladysWhyte
242 W.

150
th Street

Harvey,IL 60426-2058

ThomasGray
13163 E. 2500SouthRoad
Momence,IL 60954

CarolSudman,HearingOfficer
Illinois PollutionControlBoard
1021NorthGrandAvenueEast
P.O.Box 19274
Springfield, IL 62794-9274

February25, 2004



CLERK’S OFFICE

ILLINOIS POLLUTION CONTROLBOARD FEB 252004STATE OF ILUNOIS

PEOPLEOF THE STATE OF ILLINOIS, ) Pollution ControlBoard
)

Complainant, )
)

v. ) PCBO4-106
) (Enforcement— CostRecovery)

THOMAS GRAY, STEVE WHYTE )
GLADYS WHITE, LEONA CHILDRESS, )
And WILLIAM MCCOY, )

)
Respondents. )

APPEARANCE

I, KEITH HARLEY, an attorney,herebyentertheAppearanceofLEONA CHIILDRESS,
and y AppearanceasCounselforLEONA CHILDRESS,in theabovematter.

Attorney’s Signature

Date:February25,2005

Keith Harley
ChicagoLegal Clinic, Inc.
205 W. Monroe,~ Floor
Chicago,IL 60606
(312)726-2938
(312)726-5206(fax)



CERTIFICATEOF SERVICE

I, KEITH HARLEY, an attorney,herebycertify thattruecopiesoftheforegoing
Appearanceweremailedby First ClassMail, by depositingthesamein theU.S. Mail
depositorylocatedat 220 WestMonroe,Chicago,Illinois in an envelopewith sufficient
postageprepaid,on February25, 2004, to thefollowing:

GeraldT. Karr, AssistantAttorneyGeneral
Office oftheAttorneyGeneral
EnvironmentalBureau
188 W. RandolphStreet,

20
th Floor

Chicago,IL 60601

SteveWhyte
242 W.

150
th Street

Harvey,IL 60426-2058

GladysWhyte
242 W.

150
th Street

Harvey,IL 60426-2058

ThomasGray
13163B. 2500SouthRoad
Momence,IL 60954

CarolSudman,HearingOfficer
Illinois Pollution ControlBoard
1021 NorthGrandAvenueEast
P.O.Box 19274
Springfield, IL 62794-9274

KeithHarley,Attorneyfor Leon Childress
ChicagoLegalClinic, Inc.
205 W. Monroe,

4
th Floor

ChicagoIL 60606
(312)726-2938
(312)726-5206(fax)
kharley@kentlaw.edu



l~~EC E V ~ ~

CLERK’S OFFICE

FEB 25 2004
ILLINOIS POLLUTION CONTROLBOARD STATE OF ILLINO~S

Pollution ControlBoard
PEOPLEOF THE STATE OFILLINOIS, ))

Complainant, )
)

v. ) PCB04-106
) (Enforcement— CostRecovery)

THOMAS GRAY, STEVEWHYTE )
GLADYS WHITE, LEONA CHILDRESS, )
And WILLIAM MCCOY, )

)
Respondents. )

ANSWERandAFFIRMATIVE DEFENSE

Now comesLEONA CHILDRESSby andthroughher attorney,KEITH HARLEY, and
for herAnswerandAffirmative Defenseto theComplaintin theabove-captionedcase,
statesasfollows:

I. ANSWER

1. TheRespondentdeniesknowledgeandinformationsufficient to form areasonable
belief, butdemandsstrict proofthereof.

2. TheRespondentadmitstheallegationscontainedin Paragraph2.

3. TheRespondentdeniesknowledgeandinformationsufficient to form areasonable
belief, but demandsstrictproofthereof.

4. TheRespondentdeniesknowledgeandinformationsufficientto form areasonable
belief, butdemandsstrict proofthereof.

5. TheRespondentdeniesknowledgeandinformationsufficient to form areasonable
belief, butdemandsstrict proofthereof.

6. TheRespondentadmitstheallegationscontainedin Paragraph6.

7. TheRespondentdeniesknowledgeandinformationsufficient to form areasonable
belief, but demandsstrict proofthereof.

8. TheRespondentdeniesknowledgeandinformationsufficientto form areasonable
belief,but demandsstrictproofthereof.

9. TheRespondentadmitstheallegationscontainedin Paragraph9.
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10. TheRespondentdeniesknowledgeandinformationsufficientto form areasonable
belief,but demandsstrictproofthereof.

1 1. TheRespondentdeniesknowledgeandinformationsufficientto form areasonable
belief, but demandsstrict proofthereof.

12. TheRespondentadmitstheallegationscontainedin Paragraph12.

13. TheRespondentadmitstheallegationscontainedin Paragraph13.

14. TheRespondentdeniesknowledgeandinformationsufficientto form areasonable
belief, but demandsstrictproofthereof.

15. TheRespondentdeniesknowledgeandinformationsufficient to form areasonable
belief, butdemandsstrict proofthereof.

16. TheRespondentadmitstheallegationscontainedin Paragraph16.

17. TheRespondentdeniesknowledgeandinformationsufficient to form areasonable
belief,but demandsstrictproofthereof.

18. TheRespondentdeniesknowledgeandinformationsufficientto form areasonable
belief, butdemandsstrictproofthereof.

19. TheRespondentdeniesknowledgeandinformationsufficientto form areasonable
belief, but demandsstrict proofthereof.

20. TheRespondentdeniesknowledgeandinformationsufficient to form areasonable
belief, but demandsstrict proofthereof.

21. TheRespondentadmitsthe allegationscontainedin Paragraph21.

22. TheRespondentdeniesknowledgeandinformationsufficient to form areasonable
belief, but demandsstrict proofthereof.

23. TheRespondentdeniesknowledgeandinformationsufficient to form areasonable
belief, but demandsstrictproofthereof.

24. TheRespondentdeniesknowledgeandinformationsufficient to form areasonable
belief,but demandsstrictproofthereof.

25. TheRespondentdeniestheallegationscontainedin Paragraph25.

26. TheRespondentdeniestheallegationscontainedin Paragraph26.
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27. TheRespondentdeniesresponsibilityfor reimbursingtheState. As to theother
allegationsin Paragraph27, theRespondentdeniesknowledgeandinformationsufficient
to form a reasonablebelief, but demandsstrict proofthereof.

28. TheRespondentadmitstheallegationscontainedin Paragraph28.

29. TheRespondentadmitstheallegationscontainedin Paragraph29.

30. TheRespondentadmitstheallegationscontainedin Paragraph30.

31. TheRespondentdeniesknowledgeandinformationsufficientto form areasonable
belief, butdemandsstrictproofthereof

32. TheRespondentdeniestheallegationscontainedin Paragraph32.

II. AFFIRMATIVE DEFENSE

1. 415ILCS 5/55.3(i)statesin pertinentpart:

Thereshallbeno liability undersubsection(g) ofthisSectionfor aperson
otherwiseliable whocanestablishby apreponderanceof theevidencethatthe
hazardcreatedby thetireswascausedsolelyby. . . (3)anactor omissionof athird
partyotherthananemployeeor agent,andotherthanapersonwhoseactor
omissionoccursin connectionwith a contractualrelationshipwith theperson
otherwiseliable.

2. TheRespondentandhernowdeceasedhusbandpurchasedparcel10-19-16-101-035
(hereinafter“Respondent’sparcel”) in Momence,KankakeeCounty,Illinois on orabout
1979.

3. TheRespondentneverresidedon thisparcel,which is locatedaseveralminutedrive
from herhome,but insteadusedit for severalyearsfor gardening.

4. At thetimeofpurchase,therewereno tireson theRespondent’sparcel.

5. TheRespondent’sparcelis adjacentto aparcelownedbyRespondentThomasGray
(hereinafterthe “Grayparcel”).

6. ThomasGraywasneveran employeeor agentofRespondentChildress.

7. During all timesrelevantto this Complaint,RespondentChildresshadno contractual
relationshipwith ThomasGray.

8. At no time did RespondentChildressauthorizeanypersonto haveaccessoruseof her
parcelfor any activitiesrelatedto tire storageand/ordisposal,nordid sheemployor
contractwith anypersonfortire storageandlordisposalonherproperty.
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9. RespondentChildressneverengagedin anytire storageor disposalactivitieson her
parcelor on any otherproperty.

10. RespondentChildressbelievedall tirestorageandlordisposalactivitieswereconfined
to theadjacentGrayparcel.

11. At no timedid RespondentChildress,who is now77 yearsold andvisitedherparcel
less-and-lessfrequentlyasshegrewolder,observeanystorageand/ordisposaloftireson
herparcel.

12. Any tiresthat cameto be storedand/ordisposedofon RespondentChildress’
propertywereplacedtherewithoutherknowledgeandconsent.

13. Thatanyhazardcreatedby thetireson theRespondent’sparcelwascausedsolelyby
anactoromissionof athirdpartyotherthananemployeeoragentofRespondent
Childress,andotherthanapersonwhoseactor omissionoccurredin connectionwith a
contractualrelationshipwith RespondentChildress.

14. Followingthedeathofherhusband,RespondentChildresstransferredaninterestin
thepropertyto her son,RespondentWilliam McCoy, aspartofplanningherestate.
RespondentMcCoyhadno otherconnectionto theRespondent’sparcel.

15. RespondentChildressconsistentlycommunicatedto theIL EPA that shehadthis
defense,andthat it createdsufficient causefor hernot to takepreventiveor corrective
action. RespondentChildressfurthercommunicatedto IL EPAthatrequiringherto
removetireswasimpracticalbecauseofher age,physicalfrailty andvery limited
financialmeans.

16. TheRespondentsold herparcelon oraboutDecember9, 2002for apurchaseprice
virtually identicalto thepriceshepaidfor thepropertyin 1979.

17. TheRespondent,whoseincomeis approximately$700.00permonth,hasnever
derivedanybenefitfrom thedisposalor removaloftiresmadenecessaryby theactivities
ofThomasGray.

WHEREFORE,theRespondentLEONA CHILDRESS,respectfullyrequeststheBoard
to enteran orderthat:

1. sheis not theownerand/oroperatorofwasteandusedtires;

2. sheis not liable to reimbursetheStatefor costsit incurredin fundingthecleanupof
thesite;

3. in light ofher defense,shehadsufficient causenot to takecorrectiveorpreventive
action;
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4. sheis not liable for punitive damages;

5. sheis not liable for any costsrelatingto this proceeding;

6. sheis entitledto suchotherrelief astheBoarddeemsequitableandjust.

RESPONDENTLEONA CHILDRESS

BY: (~kJ~
KeithHarley,Attorneyfor LeonaChi ess

KeithHarley
ChicagoLegal Clinic, Inc.
205 W. Monroe,

4
th Floor

Chicago,IL 60606
(312)726-2938
(312)726-5206(fax)
ltharley(~kentlaw.edu
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CERTIFICATEOF SERVICE

I, KEITH HARLEY, an attorney,herebycertifythattruecopiesoftheforegoingAnswer
andAffirmative Defenseweremailedby First ClassMail, by depositingthesamein the
U.S.Mail depositorylocatedat220 WestMonroe,Chicago,Illinois in an envelopewith
sufficientpostageprepaid,onFebruary25, 2004, to thefollowing:

GeraldT. Karr, AssistantAttorneyGeneral
Officeof theAttorneyGeneral
EnvironmentalBureau
188 W. RandolphStreet,

20
th Floor

Chicago,IL 60601

SteveWhyte
242W.

150
th Street

Harvey,IL 60426-2058

GladysWhyte
242 W.

150
th Street

Harvey, IL 60426-2058

ThomasGray
13163E. 2500SouthRoad
Momence,IL 60954

CarolSudman,HearingOfficer
Illinois Pollution ControlBoard
1021 NorthGrandAvenueEast
P.O.Box 19274
Springfield, IL 62794-9274

Keith Harley,Attorneyfor Lec(y~aChildress
ChicagoLegalClinic, Inc.
205 W. Monroe,

4
th Floor

ChicagoIL 60606
(312)726-2938
(312)726-5206(fax)
kharley~kentlaw.edu
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